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ORDER

PER GAGAN GOYAL, A.M:

This appeal by revenue is directed against the order of Ld. CIT (A)-50,
Mumbai dated 17.01.2023 u/s. 250 of the Income Tax Act, 1961 (in short ‘the

Act’) for A.Y. 2002-03. The revenue has raised the following grounds of appeal:-
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“1. On the facts and circumstances of the case and in law, the Ld. CIT(A) erred in directing
to allow the depreciation on plant and machinery without reducing the amount of
compensation received by the assessee in AY 1999-2000 of Rs. 16,05,29,977/- (being initial
year), whereas the compensation received by the assessee was in the nature of capital
receipts and liable to be deducted from the WDV of plant & machinery for charging
depreciation as per Income Tax Act/ Rule and the issue for AY 1999- 2000 yet to be
decided by the ITAT."

2. The brief Facts of the case are that Assessee Company is engaged into the
business of manufacturing of engineering products & exports. Case of the
assessee originally assessed u/s. 143(3) of the Act, determining total income at Rs.
14,77,02,280/- against the returned income of Rs. 12,74,92,260/-. Against this
order assessee preferred an appeal before the Ld. CIT (A) and in its first-round;
matter has already travelled up to ITAT. Coordinate Bench Restored the matter
back to the AO on the appeal of department pertaining to the issue of
Depreciation. In compliance to the order of coordinate bench, AO again assessed
the case u/s. 143(3) r.w.s. 254 of the Act by restricting the claim of depreciation
to Rs. 1,23,86,490/- against the claim of Rs. 2,92,09,742/-.

3. Assessee being aggrieved with this order of AO passed u/s. 143(3) r.w.s.
254 in second round of assessment proceedings preferred an appeal before the
Ld. CIT (A), who in turn reversed the order of AO and allowed the appeal of the
assessee in his order u/s. 250 of the Act. Now, revenue being aggrieved with this
order preferred this appeal before us. We have gone through the order of AQ,
Order of Ld. CIT (A) and arguments of the assessee. It is observed that assessee is
involved in the business of manufacturing steel forged products using MS steel

and its alloys. Production is tailor made meaning thereby that it manufactures
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products to the specification and drawings given by the customers. On the issue

of facts elaborately noted by the Ld. CIT (A) (both assessee and AQO) as under:-

/3. Submissions/contentions of the appellant and the Ld. AO- During the

course of the present proceedings, in response to the notices issued u/s 250 of the
Act, the appellant has made detailed submissions on e-proceedings from time to time
including requests for early processing of this appeal. The relevant extract of the
submissions made by the appellant are as under-

4. The appeal is against the AO’s holding that a compensation received by the appellant
from a German manufacturer supplier of a plant known as ACDR plant, compensating the
inherent manufacturing defect in the plant supplied, though was capital receipt, reduced the
cost/ WDV for working out depreciation allowance and thus reducing the claim of
depreciation allowance claimed by the appellant. The two grounds of appeal taken before

your Honour confine to this issue only.

50  Asto facts, we submit the following;

51  The appellant company is in the business of manufacturing steel forged
products using MS Steel and its alloys. Production I8 tallor made meaning thereby
that it manufactures products to the specifications and drawings given by the
customers. They do not manufacture any product for shelf. Major clientele are ISRO,

Railways, Tramways and top automabile manufacturers like Mahindras,

52 The production unit of the dppcllnnt has state of the art plants. In or about

199-93-94, the appellant imported a plant known 5 ACDR (Axial Cold Die Rolling
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plant) from Germany- Ihe Same wae found to be defective by the appellant to the
ctfoct that it did not turn oub 0 its gy o capacity production zguaranlccd by the
manufacturer. The appellant Rised a dispute on this issue and after taking up the
dispute before Queen’s Couneilin Englang and Conciliation ‘Tribunal in Paris, the
German Manufacturer supplier offorod thay their Engineers should be allowed 1o
work on the plant in India for an agreed period and if they shall be satisfied with the
claim of the appellant, it would pay a compensation. On trial by their Engineers, the
appellant was proved right in its claim made and the manufacturer granted a
compensation of DM 7 Million which amounted to Rs. 16,05,29,977 in the financial

vear 1998-99 relevant to the assessment year 1999-00).

53 In the course of assessment for the AY 1999-00, the AO upon inquiries in the
matter, held that the compensation received was capital in nature. But, he held that
the said compensation reduced the cost/ WDV of the plant and machineries for the
purpose of allowing depreciation allowance. e reduced the total WDV of plant and
machineries as at 1.-41.1998 by the amount of compensation received as under section
43(1) of the [Income-tax Act. Depreciation claim of the appellant was reduced. This
became the bone of contention in appeal betore the CIT(A). The learned CIT(A), after
considering the facts and with elaborate discussions on law applicable thereto, held,
on facts of the case, that the compensation received did not reduce the cost of plant
and machineries (ACDR plant) and directed the AO to allow depreciation
accordingly, without reducing, the WDV of the plant and machineries. He held thus

vide para 6.9 of his order dated 22.05.2002 _

“Upon consideration of the provisions of section 43, the abore notad cases and
applying the ratio of the said decisions to the set of facks in the appeilant's case, { am
inclined to lold that (a) Hhat a mere refenmar to fhe cost of the ACOR plant in the
letter of the German supplicr dated T9% April, 1998 above refernad by itself does not
Sure that the congpreesation s paid to smeet @uie part of the anst, D accondingiy hold
that the A} was pot justifinl in reducing e actual cost of the assels by the

eompensation yecpiped and reduecing the cliim of depreciation. ) direct that e AQ

will re-compurte iy depreciation allownce accortingly without redncing any part of

compensation fropy the WDV o asseds as at 1.4.1998.%

54 For the said Assessment year 199900, the department took this issue in
appeal before the Tribupal. But, the ‘Tribunal has not passed any orders on the said
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appeal. As of dade depreciation for the AY 1999-00 stapds allod without anny redection in

LNV on accosnt o the compensition_received i terprs of the direstions by the CIT(A), A
copy of the order of the Cll(l\} for the AY 1999-00 d‘llL'd 22.05.2002 is attached as

Anvexuns-2 hereto.

u/s 143(1)((a) of

5.3 The assessment for the subsceguent yvear 20600-01_was made

wod on e closing

the Act accepting the Return of income filed. Depreciation ctipds anllo

VIOV aof thie plirat oo, sorthone t 1N redseced big the covnprensationt.

5.6 Eor the assessment year X01-02, the AO, in regular assessment, worked out

depreciation on WDV as reduced by the compensation received. In appeal, the
CIT(A) allowed the claim of the appellant following the decislon of his worthy
predecessor in respect of the AY 1999-00. The matter was taken in appeal by the
Department, before the Tribunal. The Tribunal by its order dated 15.12.2008
remanded the issue to the AO to work out depreciation recording that * WVe doem it fit
to restore the issie hack to the file of Assessing Qffiaer to determine the WDV for the year

under consideration in fine wwith e WDV determined for the preceding 1onees and allow the

claim of the assesse as per b, A remsevalle opyxertoeity of fearing to Hhe mssesssee simll be

afforded.” [Epspluasis suppliod] A copy of the said order of ITAT for the AY 2001-02
dated 15.12.2008 is attached as Annexwn~3 hereto. This order has not been given
effect to by the AO till date, for reasons unknown. Deparciation starnsds allomed oo VIOV

of the plaut withand reduced by Hie caanpyarsating.

5.7 In _respect of the subjoct AY 2002-03 for which the appeal is before your
Honour, two cycle of appeal proceedings have already been taken between AO -
CIT(A) - ITAT and this is the third cycle in which the AOQ has passed orders in same
terms as passed in regular assessment without bringing in any further facts or legal

issue. It is before your lHonour in appeal for adjudication.

5.8 In the regular assessment made by the AQ for the assessment year 2002-03 on
28.02.2005, he worked out depreciation on WDV as reduced by the compensation
received.  He went by the regular assessment order made for the AY 1999-00 and
citing pendency of the issue in appeal before I'TAT for the previous assessment year
1999-00. A copy of the regular assessment order is attached as Anueyvun~4 hereto. In
appeal, the CIT(A} allowed the claim of the appellant f\’nﬂwing the decision by the
CIT(A) for the assessment years 1999-00 and 2001-02. & copy of the said nrd-cr of
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CIT(A) dated 29.11.2005 i attached hercto as Amnexure-5. The issue was taken in
appeal before the Tribunal by the Revenue, The [on’ble Tribunal passed orders on

ADH2010 setting aside the issue 1o the files of the AQ to work out depreciation

considering WDV and depreciation allowable for the previous years, following the

Tribunal’s order passed for the AY 2001-02. A copy of the said order is attached as
Annexori-6.

39  In the second cycle, the AO reworked depreciation as done in regular

anacasment and Fa:lr.cd orders Gi\'ins cffect to the Tribunal’s erder. No new facts or

law issue was discussed.  Depreciation was worked out on WDV of the Plant and

machineries as reduced by the compensation part. A copv of the said order is

attached as Aunexige7 hereto. The issue was taken up befare the CIT(A), who agrain

following the decision taken in previous assessment years and the earlier order of the

CIT(A) for the same assessment year, allowed the claim of the appellant. His order

passed on 9102013 is attached as ‘Annexure-8' hereto. The said order was again

taken in appeal by the Department before the Tribunal, Both the Department and

the appellant requested the Tribunal to take up the appeal for the initial AY 1999-00

in which the issuv aroso for the first time also alony with the appeal for the vear to

reach a finality on the issue. We are enclosing a copy of the submissions made to the

Tribunal in that rogard on Qh April, 2018 as Amuexure -9 horoto, lowover, thoe

Tribunal in its order dated 25.092018 followed its ecarlier order and remanded the
issue again to the AQ citing, the order of the Tribunal passed for the Assessment vear
2001-02. They reconded as follows:

¥ eee For AY 2000-01 dated 15.12.2008, the Tribunal hus remanded this issue furck o
the file of the A woith the Sfollowing directions -

3. The issue in groumd No. T & 2 mise hy the Revenne is against the
deteymination of the WDV for the year under considenition and the
allweapee of depreciation on the said WDV, In vicw of Hw son co-operatiog
of My gasesse in presenting the details the INDV for the yarr undes
consideration which in tune is to be adoptad for wneking he depreciation for
the year cmot he determinal. Dy the interest of juslice, we deom it fit to

restore e issue back to the file fo the Assessing Officer o deternune the

WDy Sor e yearr wonder consideration in tine with the WOV detenninai for
ar the |

th ting arrs_and allose the daint of the pssesse as per Imwe. A
e preceding Jelts S0 T
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reasouable opporbinity ot fioaeing to_ e assesse be atforded. Accordingly,

groverd Nos. 1 and 2 pasied by thy Repenite are alloroed for statistical

!‘Il"l\'."l'.".
9. Exactly an sinular divections, we also restore Hiis issue back to the file of the
Assessing officer...." A copy of the order of the Tribunal dated 28.09.2018 is
attached as Annexuns -10 hereto.

From the above order, vour Honour will kindly see that the Tribunal did not

consider taking up appeal for 1999-00 filed by the Department for any reason
and they passed orders directing the AO to pass fresh order on the issue in

terms of the direction given by the Tribunal for the AY 2001-02.

In terms of the directions of the Tribunal, the AO was bound to consider the
depreciation allowance given to the appellant for the AY 1999-00, 2000-01 and
2001-02 and on the basis of WDV that works out as at 1.4.2001. He was to
work out depreciation for the subject assessment year 2002-03. He has failed
to do that way. He should have considered that for those previous three
years, the appellant was granted depreciation on value of WDV as at the
beginning of the year without deducting, any part of compensation that it
received. 1le mechanically computed depreciation as made in the original
assessment by taking the WDV on first day of the previous vear i.e. 1.4.200L
reduced the same by compensation part received and allowed depreciation
on such reduced WDV of the plant and machineries. IHe has not brought any
new facts or law issue in respect of the claim by the appellant or on his
conclusion. He has not discussed the issue by any speaking order except
recording (vide Para 9 of the assessment onder dated 28.08.2019 that “the
tlon'ble Tribunal has restored the issue to the AO by following its decision
for AY 2001-02. Therefore, to keep the issue alive as the same issuce is pending
before Hon'ble ITA for the AY 1999-00, and no new facts brought before me
in contravention to the findings of my predecessor, the depreciation on

ACDR s restricted to Rs.1,23,86,490....... as determined by the Assessing

officer in the original assessment proceedings u/s M3(3) "

‘The order passed by the AO is not justificd 00 facts of the case and we

request your Honour kindly 1o allow the claim of the assessee following the



o
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decision ot the prodecessOt CITA) for 1he subject assessment year and for the

assessment vears 1999-00 angg 200102,

May be it is irvelevant althoupn, we would like to submit the position of this

issue of depreciation as have hs\PPt~

ned in subsequent vears subsequent to

AY 2002-3,

()

(i1)

(iii)

Assessment years 2003-0q 20053-06: The AO disallowed the claim

and the CIT(A) in appeals have allowed the claim of the appellant.

The Department went in appeal befare the Tribunal. The Tribunal as

in respect of 20001-02 ang 2002-03, restored “the issue” to the files of

the AQ for dcwrmining depreciation allowance allowable

considering,
the WDV and depreciation allowed for the

previous years. The order
was passed on 29.06.2011,

On or about July, 2007, there Wwas a secarch action in the case. The

appellant challengred the action b

way of writ proceedings before the
Bombay

High Court. The Court has passed orders not to take anv
proceedings in pursuance of such search till further orders. The 11C
has not passed final arders although pleadings from both sides have
been complete. Perhaps therefore, the Tribunal’s order received and
the assessments then pending for the AYs 2006-07 to 009-10 were not
taken up for any further proceedings. Depreciation allowance issue

has not been taken up as related to these vears.

In respect of the assessment years 2010-11 to 2014-15, the AQ
disallowed the claim of the appellant and reworked the allowance
reducing WDV by the compensation component. The assessments
were taken in appeal before the CIT(A) who on appreciating the facts
of the case, held the issue In favour of the appellant followinyg the
decision by his predecessors for various assessments. A copy of the
CIT(A)'s order for the AY 2014-15 passed on 18.11.2017 is attached as
Anuexure .11 hereto. The Department has not taken the decision of
CIT(A) in further appeal for the above said AYs 2011-12 to 2014-15

before the Tribunal, it amounting to acceptance of the decision by the

3 \ s concernaed, tor the
Department, It means that as for as the appellant is ¢
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sranted in teems of
it reducing sy

e.lmr_’_'_\xMLL]1ul|.-nmﬂuﬂmx_-!llv_\znm--,-h!ihL"'*‘
L clalm Lo allowing depreclation_allowgocs—be

sompensation component fron AW of 1he p[,,m,,demu:thuj-_":.
sole u/e 14 1) () of the Act

(iv) 1he assessment for AY 201516 has been me
meaningg  thereby : g‘|‘u;gl,1]_|u_]_|__dﬂu;_,iﬁ—-"~u vl * *
wo > ¢ » . - RTEAS AL i HERIOED
fronuit,
3 . P CIIs(A) !
LS With the above discussions on the issue, we relying on the Jocision et neARp o

£ r kindl
reguest your flonou Aly

15
worasment computing

the Assessment years 1900.00 to 2005-06 and 2010-11 to 2014-15,
to allow the appeal of the appellant and dinst the AO to modify the as
reducing any compensation COMmpanss
..,M-_--n\t'nt year

nt therefrom.

doepreciation allowance on WDV withou
A copy of the CIHIA)'s order for the A

; 2014-15 is
We prav accondinglv. . )

attachad as Annexure =12 hereto.

- Should vour Honour need any further information, clarifications and /or documents,

Kindly advise.

N. R. RAO
Advocate
O~ Jastuary, TOZ1

Annewures attaoched.

T etter of autharsity i0 Gur favor.
Copy ot CTIA) ~ ander Jor the AY 1w X

Copy at Tribunal’s onder for the AY 2001412 datend 1512200

Copy of the Reyrular assessment for AY 220 dated 2S.02 2006

Copv of CIT(A) = onder fre AY J02-00 dabed 26.11.2005

Copv of the Trbunal's onder for AY 2002407 dated X).4.2010

Copv of AO s onder gmiving; effect to the Tribunal's order Jdated5.12 2011

Copy of CIT(A) = onder on the abave, dated 9.10.20173

Copyv ol submi made bef Iribunasl by appellant dated 9.3. 2018

Copy of the Trbunals order oa the abuve dated 2R 92018

Copy of the CII{A) « onder for the AY 21113-15 dated 1811 2017 (Refevant Mara 14, Cround No 5 relawed

L2 Vb a-

(o~

to depreciatzon allowance.

n response to the latest notice u/s 250 of the Act, the appellant has reiterated and
summarised the submissions.made earlier vide submission made on e-proceedings

»n 02.01.2023, as reproduced below-

time. The AO reduced WDV of the Plant and machineries by the
compensation amount recelved from the Supplier of ACDR plant
the compensation being towarda generic defecta Iin the ACDR
plant supplied. The Commiasioner of Income Tax Appeals upheld
the claim of the appeliant. Hold that WDV should not be reduced
by the amount of compenaation recelved. There Is no order from
the Tribunal on this Issue for the year. In subsequent asst years
2000-017 claim of the appellant has become final. There was no
scrutiny assesament,. For Aset. year 2001 -02, AO reduced WDV by
the proportionate coampaensation and accordingly allowed
depraciotion. Commiasionaer of Income Tax AppPeals allowed the
clalm, following his predecessor s order held comMmpensation
should not be reduced from WDV Iin allowing depreciation on plant
and machineries. Tribunal only set aside the order to the files of
AO to recomputed depreciation In terms allowed for carller yoars.
AO has not passed any order. For this assessmMent year 2002- 03,
first AO disallowed the claim. Commlissioner of Income Tax
Appeals allowed It. Tribunal set aside the order 0N the issue to the
AO to recompute depraciation after varifying the clalm In earller
years. AO again disallowed the clalm of the appellant.
Commissioner of Income Tax Appoals, on appeol allowed it. Again
the Tribunal set it aside to the AO with only remarks as in carlier
occnsion AO pasred ardera ngain disnllowing the clnim of the
appellant. On the same Issuae, It Is before your Honour. Should you
;:2“". any further information or particulars, please advise.

ase take up the appeal for early hearing and oblige

l In the narearmMant yenr 1999-00, this iasue nrosa for the first
{
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4, Assessee received a compensation of Rs. 16,05,27,977/- (DM-7) from
German Supplier M/s THYSSEN Industries AG in the assessment year 1999-2000.
In that year, AO reduced this amount from the cost of plant, accordingly WDV was
revised resulting into reducing the claim of depreciation. This money of
compensation received is on account of defect in the machine supplied. The
production unit of the appellant has state of the art plants. In or about 199-93-94,
the appellant imported a plant known as ACDR (Axial Cold Die Rolling plant) from
Germany. The same was found to be defective by the appellant to the effect that
it did not turn out, to its optimum capacity production guaranteed by the
manufacturer. The appellant raised a dispute on this issue and after taking up the
dispute before Queen's Council in England and Conciliation Tribunal in Paris, the
German Manufacturer supplier offered that their Engineers should be allowed to
work on the plant in India for an agreed period and if they shall be satisfied with
the claim of the appellant, it would pay a compensation. On trial by their
Engineers, the appellant was proved right in its claim made and the manufacturer
granted a compensation of DM 7 Million which amounted to Rs. 16,05,29,977 in

the financial year 1998-99 relevant to the assessment year 1999-00.

5. We have gone through the order of Ld. CIT (A). He decided the matter in
favour of the assessee relying on the order of his predecessor for AY 1999-2000.
Although, appeal for the same year, is still pending before the Coordinate Bench.
We have gone through the facts of the case and the findings of the authorities
below, we find the order of Ld. CIT (A) to be correct in facts and in law. To arrive
at a conclusion, we relied upon the following judicial pronouncements of Hon’ble

Supreme Court and Hon’ble High Court of Calcutta as under:-
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[2010] 192 Taxman 300 (SC) CIT, Gujarat v. Saurashtra Cement Ltd.

“It was clear from the agreement that the liquidated damages were to be calculated at
0.5 per cent of the price of the respective machinery and equipment of which the items
were delivered late, for each month of delay in delivery completion, without proof of the
actual damages the assessee would have suffered on account of the delay. The delay in
supply could be of the whole plant or a part thereof but the determination of damages
was not based upon the calculation made in respect of loss of profit on account of supply
of a particular part of the plant. It was evident that the damages to the assessee were
directly and intimately linked with the procurement of a capital asset, i.e., the cement
plant, which would obviously lead to delay in coming into existence of the profit-making
apparatus, rather than a receipt in the course of profit-earning process. Compensation
paid for the delay in procurement of capital asset amounted to sterilization of the capital
asset of the assessee as supplier had failed to supply the plant within time as stipulated in
the agreement. The amount received by the assessee towards compensation for
sterilization of the profit-earning source and not in the ordinary course of its business, was
a capital receipt in the hands of the assessee. [Para 13]”

[2022] 143 taxmann.com 58 (Cal.) PCIT v. XPRO India Ltd.

“The next issue is with regard to the compensation received from M/s. Batenfeld, UK. The
Assessing Officer was of the view that the entire amount of compensation had reduced
the cost of the machinery and therefore, denied relief to the assessee. The correctness of
the said finding was considered by the CIT (A) and after noting that the entire amount of
compensation would not reduce the actual cost of machinery and there is no dispute to
the fact that the assessee had capitalised the full invoice value of machinery in its books of
accounts and accordingly, claimed depreciations and noting the decision of the Hon'ble
Supreme Court in Sourashtra Cement Ltd. (supra) directed the Assessing Officer to restrict
the disallowance of depreciation pertaining to 10% of the compensation received by the
assessee which will go to reduce the cost of machinery, and for the remaining amount the
assessee's case was accepted. With regard to the 10% of the amount which was directed
to be restricted, the assessee was not an appeal before the Tribunal. The Tribunal after
considering the findings recorded by the CIT (A) examined the settlement which was
executed between the assessee and the UK Company which show that the compensation
was given on account of non-achievement of performance parameters. After noting the
relevant clauses in the settlement agreement, the Tribunal held that the condition
specified in section 143 (1) of the Act for directing the actual cost from value of the
machines were applicable to the compensation amount paid to the assessee. We find
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there is no error in the approach of the Tribunal or that of the CIT (A) for us to interfere.
Accordingly, substantial questions of law No. 7 and 8 are answered against the revenue.”

6. In view of above facts and decision of Hon’ble Supreme Court on similar
facts in the case of Saurashtra Cement Ltd. (supra), we hold that stand of the
assessee is correct and action of AO is liable to be reversed. As assessee has
incurred full cost of acquisition out of its own pocket and no part of cost has been
borne by anybody else. In the given circumstances, amount of compensation
received cannot be equated with “Cost bear by third party”. Hence WDV of the
assets cannot be adjusted by this amount of compensation received by the

assessee. In the result ground raised by the revenue is dismissed.

7. In the result, appeal of the revenue is dismissed.

Order pronounced in the open court on 25" day of August, 2023.

Sd/- Sd/-
(AMIT SHUKLA) (GAGAN GOYAL)
JUDICIAL MEMBER ACCOUNTANT MEMBER

Mumbai, f&di®/Dated:  25/08/2023
Sr. PS (Dhananjay)

Copy of the Order forwarded to:

Srftarefi/rhe Appellant,

gfdardl/ The Respondent.
SR AR CIT
fqurfig ufafAfd, ema.arht.aifdr., Ja/oR, ITAT, Mumbai

TS HBISA/Guard file.
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BY ORDER,
//True Copy//

(Asstt. Registrar)
ITAT, Mumbai



